3 Prime Sponsors

Application to the Director of the Alaska Division of Elections requesting

certification of the initiative to enact the bill proposed below.

By my signature below, I acknowledge that I am a qualified voter who resides within the State of Alaska and that I wish to act as one of three prime sponsors of the initiative proposing the enactment of an addition to Title 11. CRIMINAL LAW titled:

An Act to outlaw one’s personal use of one’s public office to enrichment one’s self.

Be it enacted by the people of the state of Alaska that Title 11 be amended by adding a new section to read:
· "Anyone found using their public office to enrich themselves, their relatives, close friends, business associates; past, present, or anticipated employers or contributors, is guilty of a class A felony. Anyone found securing enrichment by inducing public officials to violate this statute is guilty of bribery, a class A felony.”

	__________________________ _________________________ Print Name (Required)                                                                                          Signature (Required)

__________________________ _________________________ Resident Physical Address (Required)                                                                 City (Required)

__________________________ _________________________ Phone or Mailing or E-Mail (One Required)                                    Voter or Social Security # or Date of Birth (One Required)


==========================================================================================
	__________________________ _________________________ Print Name (Required)                                                                                          Signature (Required)

__________________________ _________________________ Resident Physical Address (Required)                                                                 City (Required)

__________________________ _________________________ Phone or Mailing or E-Mail (One Required)                                    Voter or Social Security # or Date of Birth (One Required)


==========================================================================================
	__________________________ _________________________ Print Name (Required)                                                                                          Signature (Required)

__________________________ _________________________ Resident Physical Address (Required)                                                                 City (Required)

__________________________ _________________________ Phone or Mailing or E-Mail (One Required)                                    Voter or Social Security # or Date of Birth (One Required)


==========================================================================================
How Outlawing Self-Enrichment Through Public Office
Can Eliminate Most of Alaska’s Corruption
By Ray Metcalfe 03/15/2009
Some reviewers of my proposal have raised the issue of vagueness.  They are correct in that the first reaction from most attorneys is that my proposal to make self-enrichment through public office a felony is too vague to pass courtroom scrutiny. However, I disagree and I am prepared to argue the question in court if necessary. 

 

There is a method to the strategy behind the precise wording of this initiative. I played with the wording for several days to compact as much wallop into fifty words as possible. State statute limits the printed description of propositions placed before the voters on the official voter’s ballot to not more than fifty words. By limiting this proposition to fifty words, we will be in position to ask the Court to tell the Division of Elections to place the proposition on the ballot verbatim if the Division of Elections, at the direction of the Lieutenant Governor, tries to describe the proposed initiative as anything other than what it is.

The petition would create a statute reading as follows.

· "Anyone found using their public office to enrich themselves, their relatives, close friends, business associates; past, present, or anticipated employers or contributors, is guilty of a class A felony. Anyone found securing enrichment by inducing public officials to violate this statute is guilty of bribery, a class A felony.”

Believe it or not, what you just read is not illegal. The difficulty in prosecuting politicians like John Cowdery, who got six month home detention for offering a $25,000 bribe, is that much of what you would think is illegal is not. Politicians have exempted themselves from punishment through loopholes. Prosecutors find themselves relying on statutes made intentionally flimsy by the politicians they prosecute. Placing the above proposition on the ballot will bring an abrupt halt to the overwhelming majority of the corrupt practices that plague Alaska’s political system. A class A felony is punishable by up to 20 years in jail. 

Under no stretch of the imagination is anyone going to mount a campaign that would successfully persuade a majority of voters to vote against something that effectively says: "If you use your public office to enrich your self, you go to jail." It will need no advertising to gain voter approval and no amount of advertising in opposition can stop it.

 

The Legislature will have the option of passing a substantially similar statute with more words to clarify what the statute means. In the absence of an agreement as to what constitutes “substantially similar” the proposal would remain on the ballot for the voters to decide.

The Legislature would have to negotiate the language with me and gain my concurrence or face the high probability that I would sue them and the probability that the Alaska Supreme Court would rule that their replacement statute was not "substantially similar." In such an event, the Court would order the proposition back on the ballot.

 
It will only require $100 and 100 signatures to see if the Lieutenant Governor is going to defend or oppose the proposal. If the Lieutenant Governor defends the proposal, it is smooth sailing. The state will then print and deliver the signature gathering petition booklets and defend against any other challenges.

If the Lieutenant Governor rules that it is too vague to meet constitutional muster and therefore refuses to print the signature gathering petitions, I will sue and show the Court that several Federal Circuit Courts have already upheld "Honest Services," a federal statute that is far less precise than my proposal, and the U.S. Supreme Court has refused to review their rulings on grounds of vagueness.

 

About twenty years ago, Congress passed a federal statute for fighting corruption that is far more vague than my proposal. Known as the “Honest Services Act.” The statute for all practical purposes says public figures are obligated to deliver “honest services” to the public. It has been upheld by the Ninth Circuit and several other jurisdictions. In comparison to the “Honest Services” statute, my proposal is as clear as a bell. That is the reason I believe we can win in court on the issue of vagueness.

You will find three files attached to this email that can bring you up to speed on honest services, plus a fourth file, the actual petition.  Felon-Enrichment-Petition.doc, Honest-Services-Definition.doc, Honest-Services-Supreme-Court.doc, Honest-services-cases.doc.
Lobbyist Bill Weimar and Governor Murkowski's chief of staff, Jim Clark, were both charged and convicted of violating the Honest Services statute. When Congress wrote the law Bobrick and Clark broke, Congress deliberately left it up to the Courts to define the fine points of what is meant by "Honest Services."

 

Justice Antonin Scalia disagreed with the majority opinion in refusing to consider the vagueness of Honest Services. However his dissent made it clear that the decision was a decision by the U.S. Supreme Court to allow Congress to pass vague laws, deliberately leaving it up to the Courts to clarify the fine points of the intent of the statute.

 

Alaska is a comparative petri dish for initiative experiments. It costs millions in other states to do what can be done for $100,000 here. I believe that if we get this rolling here we will be able to get help from concerned deep-pockets around the nation with an interest in seeing if this can work. I believe that if we succeed, we will be able to export our idea to concerned citizens in every state that has an initiative process available to its voters.

There are 24 states with some form of initiative process. If a significant number follow our lead, it is probable that Congress will eventually do the same. If it works, it will close the book on a history of buying favors that has plagued this country for 200 years. 

Excuses & Answers

What’s wrong with the concept that the only reason a person should contribute is because they actually believe that the person they are contributing to will deliver good honest open government? If this became law, those who sought to pass “Clean Elections” would achieve their goal. Those who have in the past given money with self enriching strings attached would face jail time if they continue the practice.

With their primary source of funding gone “Clean Elections” would suddenly look far more palatable to those in the Legislature. Those who continue to contribute and do so expecting nothing of personal monetary value in return will be few and far between. 

 

One person asked; “what would happen if I were to give $25, then testify on environmental issues?” –– Answer: –– Such scenarios would not adversely impact anyone if my proposed statute becomes law. Not unless the contributor also asked the politician to whom they had contributed to also give them something that contributed to their personal wealth and the politician delivered. 

Another asked; “what about legislators voting on their own pay?” Answer: What’s wrong with the concept that legislators should raise pay only for future legislatures but not their own, or require existing legislators to set out a term before taking advantage of the new pay scale?

What about non-elected public employees? Public employees have no control over their own except to lobby, organize and or strike for better wages. Public employs would otherwise be subject to the same rule as everybody else. –– “Don't hand contributions to candidates, legislators, assembly members, and/or city councilmen, and then ask them for more money or benefits.” –– Public employees would have to get their votes for raises and benefits by persuading "elected officials who they had not contributed to," that their raises were deserved and the right thing to do and/or otherwise use their collective bargaining rights persuasively. 

The "Honest Services" convictions that the Supreme Court refused to review for being vague (See Attached) had to do with Chicagoans handing out jobs based on political patronage. I would expect this proposal to end patronage, nepotism, and similar abuses society has come to accept as routine abuses we have thus far been unable to address. Those who appointment their relatives and campaign workers to jobs for which they are not qualified would be on thin ice. Those who participate in schemes to exchange campaign work for appointments would be guilty of a crime. 

What about a legislator who is a realtor, voting on real estate issues or an oil company employee voting on oil issues?  Answer: ––– If it doesn’t clearly act to enrich yourself or your employer, don’t worry. If it does, don’t vote and don’t participate in the debate.

 

People paying for favors has been so ingrained into our system that, even the good guys tend at first glance, think of it as a right and wonder how the wheels of government could turn without it.

 
Paying for favors is a crime. It has just gotten really hard to prove, thanks to a little confusion that's been engineered into our statutes by the politicians it is meant to restrain.  

 

The first corporations in America were for the construction of canals for barges. At the time corporations could only be created for public purposes, much as we view public utilities today. Look at what we have forgotten and where we have come as a result. Corporations have become vehicles to shield people from responsibility from their acts (Think Exxon Valdez). Corporations send people to Washington to ask for money that they distribute to those rich enough to have bought their stock. Think AIG, bank bailouts and golden parachutes made possible by your tax dollars.

This petition doesn’t outlaw pleading poverty and asking for relief, it doesn’t outlaw lobbying, it just outlaws delivering contributions and then lobbying for governments delivery of cash, contracts, monopolies, or government assets or resources in return. Inventors of a better mouse trap would no longer be required to out-contribute entrenched owners of obsolete mouse traps to get Congress to consider their product. Corporations would be better advised to instruct their executives not to be donating to congressmen they expect to lobby and congressmen who had received donations would likely refer their contributors to other congressmen, when approached for favors. Corporate contributions to politicians would likely become a thing of the past. Huge speaking fees and book deals for seated members of Congress would also fall by the wayside, as would fat lobbying contracts and consulting fees for their spouses.

Standard practice today is for Alaska’s legislators to announce their conflict of interest and then vote anyway. What’s wrong with the concept that when the Legislature is voting on something that has a direct impact on one’s own family, employer, or business, such effected legislators should announce their conflict and refrain from voting? When in doubt, don’t vote.

For those worried that such a law would effect a public employee’s ability to pick up a paycheck, such worries are unfounded. Similar concepts have been well litigated over similar laws against self-dealing. The legal definition of self-dealing is: “The conduct of a trustee, an attorney, or other fiduciary that consists of taking advantage of his or her position in a transaction and acting for his or her own interests rather than for the interests of the beneficiaries of the trust or the interests of his or her clients. Wouldn’t it be nice if the same principle applied to elected officials?

In the case of self enrichment, the client is any citizen. It is highly improbable that any judge or prosecutor would misconstrue the usual and customary per diem, health and travel reimbursements as "self-enrichment" as they are available to all who occupy the position. It is also highly unlikely that any vote favoring a position with broad public purpose would be so misconstrued, in the absence of a benefiting industry that not only lobbies for the cause, but raises large amounts of cash for those who vote for their cause.
Keep in mind this proposal does not outlaw educating elected officials on ones issues, it outlaws paying them for their votes through contributions or through any other means. 
The makers of the proposition do not purport the omnipotence necessary to foresee every possible means of payment for votes that unscrupulous persons might devise. For this reason, it is with deliberate intent that the author of the proposition left it to the Courts to recognize, define, and punish criminal self enrichment when they see it. 

The Legislature could provide a definition should it chose to take this issue up before the voters force it on them. However it is not in the nature of legislators to enact anything but disingenuous window dressing, just as Alaska’s Legislature did when faced with the public outrage that followed the FBI’s raid on the Legislature for taking bribes from Veco in August of 2006.

Immediately fallowing the passage of one meaningless toothless “ethics act.” Alaska’s House of Representatives elected the largest un-indicted recipient of Veco’s contributions to be their presiding officer, “Speaker of the House.” If you want to help clean up this states corruption problem, print out the attached petition, get a few signatures, scan them and email them to RayinAK@aol.com, or drop them in the snail mail.  
Ray Metcalfe

Chairman of Citizens for Ethical Government

P.O. Box 233809, Anchorage Alaska, 99523

907-344-4514 –– RayinAK@aol.com

What is “Honest Services”
When the Supreme Court rejected the application of the intangible rights doctrine to the Mail Fraud statute, ruling that the Mail Fraud statute did not apply to the loss of intangible rights and doing so is contrary to the Rule of Lenity and counter to the concepts of Federalism.  The Court said, “if Congress desires to go further, it must speak more clearly than it has.”

In 1988, a year after the Court so ruled in McNally, Congress spoke by passing 8 U.S.C. § 1346, which reads:  

· For the purpose of this chapter, the term “scheme or artifice to defraud” includes a scheme or artifice to deprive another of the intangible right of honest services. 

Honest Services and the Supreme Court

Supreme Court won't hear appeal in patronage fraud case

· Aides to Chicago Mayor Richard Daley were convicted of 'honest services fraud' in awarding city jobs based on political connections. Justice Antonin Scalia dissents, calling the law too vague.

· Note from Ray Metcalfe: This is good news. It suggests that when the court does review Honest Services, it will be to codify rather than toss for being vague. 

By David G. Savage February 23, 2009 Reporting from Washington -- Over a strong dissent from Justice Antonin Scalia, the Supreme Court refused today to hear an appeal from three former aides of Chicago Mayor Richard M. Daley who were prosecuted and sent to prison for conspiring to steer city jobs to campaign workers.

Lawyers for Robert Sorich, Timothy McCarthy and Patrick Slattery questioned whether patronage hiring amounted to a federal crime. They were convicted of "honest services fraud" and they argued in their appeal the law was hazy and open-ended.
Only Scalia voiced a dissent, however. "Carried to its logical conclusion," he wrote, it "would seemingly cover a salaried employee's phoning in sick to go to a ball game," he said.

Sorich, who came from the Daley family's Bridgeport neighborhood, was an assistant director of the mayor's Office of Intergovernmental Affairs from 1993 to 2005. He was often referred to as the "patronage chief."

Federal prosecutors say he and his co-defendants used their posts to dispense thousands of jobs to those with political connections, and that they shredded documents and erased computers when an investigation began.

Neither federal nor state law forbids city officials from hiring or promoting public employees based on political connections. But the city of Chicago had agreed in two federal consent orders, known as the Shakman decrees, to neither punish nor promote city employees because of their political connections, except for those who held policy-making positions.

Prosecutors said these consent decrees put city officials on notice that they could not give a hiring preference to campaign workers. Last year, the U.S. 7th Circuit Court of Appeals upheld the convictions and said Sorich and his co-defendants were guilty of defrauding the people of Chicago by running "an illegitimate shadow hiring scheme" out of City Hall.

But the Sorich case also put a spotlight on the broad reach of the anti-corruption law.

Twenty years ago, Congress expanded the reach of the anti-fraud laws by making it a crime to "deprive another of the intangible right of honest services."

Normally, fraud involves a deceptive scheme to cheat someone of money or property. The new law removed the need to prove that a public official had cheated the taxpayers for his own benefit. It opened the door to prosecutions of public officials, corporate executives and union leaders for violating a duty of trust.

In the past decade, prosecutors have increasingly relied on "honest services" charges. Former Illinois Gov. George Ryan was convicted of honest services fraud, as was former Canadian newspaper executive Conrad Black. Lawyers for Black petitioned the Supreme Court in January.

Federal prosecutors in Los Angeles are also reported to being considering prosecuting Cardinal Roger Mahony for "honest services fraud" as a result of the scandal involving priests who abused minors.

In his dissent, Scalia said "this expansive phrase invites abuse by headline-grabbing prosecutors in pursuit of local officials, state legislators and corporate CEOs who engage in any manner of unappealing or ethically questionable conduct." He said the court should have heard Sorich's appeal and clarified the reach of the law. "It is simply not fair to prosecute someone for a crime that has not been defined until the judicial decision that sends him to jail," he wrote.
Honest services background and cases
“The line between permissible courting and improper use of gifts to obtain behind-the-scenes influence by an official is not always an easy one to draw, but one draws close at one’s peril.”[2]
Corruption indictments rose more than 40% in the past two years.[3] Since its establishment in 2002, the Department of Justice (“DOJ”) Corporate Fraud Task Force has obtained more than 1,063 corporate fraud convictions, many of which implicate the honest services mail and wire fraud statute.[4] Indeed, corruption is one of the DOJ’s top priorities for the years 2007-2012, ranked just below “fighting terrorism” in importance. Additionally, in each year since 1987 the DOJ averaged over 1,200 convictions of public officials and private persons.[5] Similarly, the FBI ranked public corruption as the FBI’s fourth most important investigative priority, beneath only terrorism, espionage, and cyber crimes.[6]
Although investigations involving public figures such as Jack Abramoff, [7] Congressmen William Jefferson, and Randy “Duke” Cunningham are the most visible manifestation of this trend, the vast majority of these cases involve private citizens and businesses, often (but not always) in their interaction with government officials, and most receive little or no press attention. 

Congressional efforts to address public corruption gained significant momentum in 2007. Both the House of Representatives and Senate recently introduced legislation that would provide federal prosecutors and investigators with additional tools for prosecuting public officials.[8] Although that legislation is not likely to be enacted this year, it could well be the basis for legislation in the new Congress and receive the support of the new President, since both major candidates have made ethics and “lobbying reform” cornerstones of their campaigns.

This Article discusses recent developments in the burgeoning field of “honest services” fraud prosecutions, and provides broadly applicable examples of how this statute can impact businesses, public officials, and private citizens.
I. Introduction and Background
Federal mail and wire fraud statutes prohibit using the mail or any interstate electronic transmission in connection with a scheme or artifice to defraud. 18 U.S.C. §§ 1341, 1343 (2008). Congress added 18 U.S.C. § 1346 in 1988 to clarify that a scheme or artifice to defraud can include any effort to deprive someone of the “intangible right of honest services.” 18 U.S.C. § 1346 (2008). 

Although the “paradigm case of honest services fraud is the bribery of a public official,”[9] the statute has been used to address a wide range of conduct that goes beyond the paradigm. As noted below, the circuits have widely differing – and arguably conflicting – views of how the statute is properly interpreted. Because of the expansion of the statute’s reach, the split among the circuits may continue to widen, and the limits of the statute may be difficult to discern. The perilous reality is that a criminal conviction may depend as much on what court hears the case as the alleged conduct itself. 

Some recent examples show the broad use of the statute:

· A company hired a law firm to assist with public policy issues. One of the firm’s employees was a part-time state legislator who could vote on the very issues that the firm was hired to work on, but the legislator himself did not work on that client’s matter. The company was guilty of a conspiracy to deprive the public of the legislator’s honest services because the legal fees were seen as encouragement for future legislation. See United States v. Potter, 463 F.3d 9, 18 (1st Cir. 2006).
· A local housing authority board member knew that he was barred from voting on an issue to which he could personally benefit. Although he did not vote with the board because of a potential conflict of interest, his failure to fully disclose his reasons for doing so rendered him guilty of honest services fraud. See United States v. Hasner, 340 F.3d 1261, 1271 (11th Cir. 2003).

· A basketball coach arranged for transfer students to take courses that will get them admitted to her university. She didn’t tell the university about the assistance she provided, which included helping students cheat on admissions tests. The coach deprived the 
university of her honest services. See United States v. Gray, 96 F.3d 769, 775 (5th Cir. 1996).

· A company procurement officer negotiated prices with a vendor. Everyone agreed this was the best deal the company could have gotten. The company later discovered that the officer received kickbacks from the vendor. Notwithstanding the bona fides of the deal, the procurement officer deprived the company of his honest services. See United States v. Lamoreaux, 422 F.3d 750, 754 (8th Cir. 2005).
II. Applicability to Conduct Involving Public Officials
In the public context, the honest services fraud statute has been summarized by the following principle: “[p]ublic officials inherently owe a fiduciary duty to the public to make governmental decisions in the public’s best interest. . . . When a public official, instead, secretly makes decisions based on his own personal interests, the official defrauds the public of his honest services.”[10] This principle is tempered, however, by the concept that “[a]ctions which are merely unwise or misguided cannot give rise to criminal liability in the federal courts. There is, in short, an important distinction between conduct which can be regarded as causing a waste of taxpayers’ money, and conduct which is equivalent to theft of taxpayers’ money. An element of venality is a prerequisite.”[11]
A. Violating a Fiduciary Duty Owed to the Public
Because honest services fraud cases are premised in part on a breach of fiduciary duties owed to the public, they have been brought against all types and levels of government officials, be they elected, appointed, “career,” or “political.” See United States v. Woodard, 459 F.3d 1078, 1082 (11th Cir. 2006) (finding that a police officer and his wife deprived the city of the police officer’s honest services when they used confidential information the police officer received through his employment to gain profit for their independent corporation); United States v. Martin, 195 F.3d 961, 964-66 (7th Cir. 1999) (finding that a contractor’s lavish gifts to an employee within the state Medicaid program deprived the state of its right to its employee’s honest services). 
B. What Type of Personal Benefit Is Needed?

Although a personal gain is a requirement of all honest services fraud cases, the extent and type of that gain is sometimes wide-ranging, and not necessarily consistent within particular federal circuits. For example, the Seventh Circuit initially took a more restrictive view of personal gain, holding that some personal benefit must accrue to the duty-breaching individual. See United States v. Bloom, 149 F.3d 649 (7th Cir. 1998) (counseling a client to utilize a proxy bidder at a tax scavenger sale to avoid paying taxes did not benefit the defendant and thus was insufficient to establish an honest services fraud charge). 

Subsequent to Bloom, the Northern District of Illinois held that “personal benefit” could include intangible benefits such as job security to the public official, or even benefits that accrue strictly to third parties. United States v. Sorich, 427 F. Supp. 2d 820 (N.D. Ill. 2006) (holding that a deprivation of honest services can occur “no matter who received the benefit”). In Sorich, city employees manipulated the promotion and hiring system to ensure 
that those individuals who participated in certain political campaigns were promoted over those who did not. Although amorphous, the increased career security that the organizers enjoyed qualified as a personal benefit they received while depriving the city of their honest services. Id.[12] 

The Seventh Circuit has also held, however, that a raise received by a civil servant was not a sufficient “personal gain” in an honest services prosecution. See United States v. Thompson, 484 F.3d 877, 882-83 (7th Cir. 2006). In Thompson, a government employee oversaw the process for granting government contracts. The low bidder did not rank as high as another bidder on the point system used by the state. The employee used exceptions within the administrative rules to award the contract to the low bidder because she thought her supervisor, a political appointee, would prefer the low bidder for political reasons. The court explicitly rejected Sorich and held that an increase in official salary and feelings of increased job security were not personal benefits. Id. at 884. Thus, even within a federal circuit a split exists as to the nature and breadth of the personal benefit required to substantiate an honest services fraud allegation.
III. Applicability to Private Conduct
The statute’s reach has also expanded to prosecute breaches of civil fiduciary duties. Kickback schemes and self-dealing in the employment context are the most common form of corruption in the private sector.
A. Fiduciary Duties Based on Private, Contractual Relationships
Violating a fiduciary relationship based on a private contractual relationship has been held to constitute honest services wire or mail fraud. United States v. Madrid, 302 F. Supp. 2d 187, 189, 192 (S.D.N.Y. 2003). In Madrid, an investment broker and an officer in a trust company took out a loan in order to invest in various securities, earning a considerable profit. The loan was secured by assets of the trust company’s clients, but the trust company officer did not tell clients that their assets were being used for this purpose, nor did she obtain consent to such use. By failing to do so, the trust company officer violated her professional relationships for illicit personal gain, thus constituting an honest services fraud conviction. Id. at 189, 192. 
B. Breaching a Fiduciary Duty by Failing to Disclose
Self-dealing through a failure to disclose has also been found to constitute honest services fraud. In United States v. Coffey, 361 F.Supp.2d 102, 116, 118-119 (E.D.N.Y. 2005), the defendants used their connections with an alleged organized crime family to secure powerful positions in a large union. These positions gave them control over the process for awarding service contracts, which in turn allowed defendants to make sure that union service contracts went to companies with connections to the same organized crime family. Through the defendants’ influence in the union, the organized crime family maintained control over the shipping business in three major U.S. ports. By failing to disclose their connections to the organized crime family, and by acting in their own personal (and crime family’s) interest instead of the union’s, the defendants deprived union members of their honest services, and the union of its “right to control expenditures without the influence of any mafia connections.” Id at 118-19.

C. Breaching Fiduciary Duties by Receiving Kickbacks
In the private sector, many examples of honest services wire or mail fraud involve kickback schemes.[13] For example, in United States v. Lanas, a claims adjuster and his accomplices were convicted of honest services mail fraud. 324 F.3d 894, 897 (7th Cir. 2003). As a part of reviewing workers’ compensation claims, the claims adjuster had the authority to hire outside private investigators. At his employer’s expense, the claims adjuster arranged to receive a cash percentage back from each private investigator whom he sent work. He further increased his kickbacks by approving payments for services that were never performed and hiring multiple private investigators, who each gave him kickbacks to do the same work. Those involved in the arrangement deprived the company of its right to the claims adjuster’s honest services. Id.

Similarly, in United States v. Boscarino, an insurance agency overcharged the city government for its services. Each year that the city contracted with the insurance agency, the agency paid a referral commission to a local business. In turn, the person who controlled the local business endorsed the commission check to a manager at the insurance agency, who returned half of the money to the businessman. The insurance agency manager breached his fiduciary duties to his employer, thereby depriving the insurance agency of its right to the manager’s honest services. United States v. Boscarino, 437 F.3d 634, 635 (7th Cir. 2006).

D. Must There Be Harm to the Private Employer to Deprive It of Honest Services?
A split in the federal circuits exists as to whether actual harm is required to constitute an honest services fraud. See United States v. Brown, 459 F.3d 509, 519 (5th Cir. 2006) (“[i]n order that not every breach of fiduciary duty owed by an employee to an employer constitute an illegal fraud, we have required some detriment to the employer”); United States v. Lamoreaux, 422 F.3d 750, 754 (8th Cir. 2005) (proof of actual harm relevant to establish intent to defraud rather than an actual element of the offense). 

In Brown, the Court held that there was no detriment to the employer “where an employer intentionally aligns the interests of the employee with a specified corporate goal, where the employee perceives his pursuit of that goal as mutually benefitting [sic] him and his employer, and where the employee's conduct is consistent with that perception of the mutual interest”; such conduct falls outside the scope of the honest services wire and mail fraud statutes. Brown, 459 F.3d at 522. In contrast, the Seventh Circuit held in Lamoreaux that “[t]o be sure, in a business context, proof of actual financial harm to the victim is highly relevant in distinguishing criminal fraud from a mere breach of fiduciary duty. . . . Absent proof of such harm, ‘the government must produce evidence independent of the alleged scheme to show the defendant’s fraudulent intent.’” Lamoreaux, 422 F.3d at 754. 
IV. Conclusion
The concept of what constitutes corruption has changed considerably over the years. Gone are the days when a salesperson can cavalierly “wine and dine” a government official - or a company - in the hopes that it will inure to his or her benefit when a contract is being awarded. Although these most blatant examples of deprivation of honest services are easy to identify, as the government has sought to expand the reach of the statute the boundaries of prohibited conduct have become increasingly unclear. When does a campaign 
contribution become influence peddling? At what point is a company procurement officer who has known a vendor for 20 years making his or her contract decisions based on that relationship rather than on the company’s best interest? What if the two interests overlap, but not perfectly? The federal government has been and promises to be very proactive in combating such corruption, and answering these questions in the form of increasing prosecutions. The use of the ever expanding and less direct theories of liability noted above shows that this area of the law is ripe for overreaching by the government and challenge by the accused.

How do honest politicians compete in a state where bribery ignored by the law enforcement, condoned by elected officials regardless of whether they participate, and major segments of Alaska’s media brand those who expose corruption as gadflies? 
