Honest Services.

When the Supreme Court rejected the application of the intangible rights doctrine to the Mail Fraud statute, ruling that the Mail Fraud statute did not apply to the loss of intangible rights and doing so is contrary to the Rule of Lenity and counter to the concepts of Federalism.  The Court said, “if Congress desires to go further, it must speak more clearly than it has.”

In 1988, a year after the Court so ruled in McNally, Congress spoke by passing 8 U.S.C. § 1346, which reads:  

· For the purpose of this chapter, the term “scheme or artifice to defraud” includes a scheme or artifice to deprive another of the intangible right of honest services. 

TOPIC: The U.S. Supreme Court on Feb. 23 declined to review the honest-services fraud conviction of Robert Sorich, a former aide to Chicago Mayor Richard Daley, letting stand a federal appeals court ruling that upheld the 2006 conviction.

Scalia Urges Court to Take on ‘Chaos’ Spawned by Corruption Law

Posted Feb 24, 2009, 06:50 am CST 

By Debra Cassens Weiss 

The U.S. Supreme Court refused to hear an appeal yesterday by three former Chicago city officials convicted on corruption charges, and Justice Antonin Scalia wasn’t pleased.

In a dissent (PDF) from the court’s cert denial, Scalia took on the law barring honest services fraud, saying it is so broad it could be used against “a salaried employee’s phoning in sick to go to a ball game,” SCOTUSblog reports.

The law was amended in 1988 in response to a Supreme Court decision that held the federal mail fraud law protected property rights but not the intangible right to good government. The amendment bars depriving others of “the intangible right of honest services.”

The three former officials in Sorich v. United States were convicted based on allegations they helped politically connected individuals get city jobs.

In Scalia’s view, the law doesn’t adequately warn what kind of conduct is prohibited. “It is simply not fair,” he wrote, “to prosecute someone for a crime that has not been defined until the judicial decision that sends him to jail.”

“There is a serious argument that [the amendment] is nothing more than an invitation for federal courts to develop a common-law crime of unethical conduct,” Scalia said. He urged justices to address the law's meaning and constitutionality. “It seems to me quite irresponsible to let the current chaos prevail.”

Judges differ on the reach of the law. Some courts have interpreted it to require a kickback, and some have ruled it requires a violation of state law. The New Orleans-based 5th U.S. Circuit Court of Appeals has overturned several Enron convictions based on the honest services theory on the ground that the employees did the company’s bidding and didn’t profit as a result.
But other courts have upheld convictions under the law of students who scheme to turn in plagiarized work, lawyers who paid insurance adjusters to expedite their clients’ claims, and a local housing official with a conflict of interest, Scalia wrote.

In one of the more unusual applications of the law, federal prosecutors in Los Angeles are investigating whether officials in the Catholic church violated the law by covering up priest abuse.

# # # #

POINT OF LAW.COM

February 23, 2009

A "Staggeringly Broad" Statute of 28 Words 

"Honest services" fraud, writes Justice Antonin Scalia in a sharp dissent (PDF) to a denial of certiorari today, lacks any "coherent limiting principle" to prevent its "abuse by headline-grabbing prosecutors in pursuit of local officials, state legislators, and corporate CEOs who engage in any manner of unappealing or ethically questionable conduct." The 28-word mail-fraud statute's fundamental vagueness, he concludes, may itself be illegal, making the Court's refusal to squarely confront its meaning and constitutionality "quite irresponsible." 
Update: Commentary on Scalia's Sorich dissent from Orin Kerr and my Heritage colleague Brian Walsh. 
Robert Bolt, A Man For All Seasons 

[Orin Kerr, February 23, 2009 at 5:40pm]

Justice Scalia Takes on Honest Services Fraud:

Critics of the overcriminalization of federal law will cheer on Justice Scalia's terrific dissent from denial of certiorari in Sorich v. United States today. Scalia explains why the "honest services fraud" caselaw is such a mess, and urges the Court to take the issue and construe the statute more narrowly. A taste:

  [T]his Court has long recognized the “basic principle that a criminal statute must give fair warning of the conduct that it makes a crime.” Bouie v. City of Columbia, 378 U. S. 347, 350 (1964). There is a serious argument that §1346 is nothing more than an invitation for federal courts to develop a common-law crime of unethical conduct. But "the notion of a common-law crime is utterly anathema today," Rogers v. Tennessee, 532 U. S. 451, 476 (2001) (SCALIA, J., dissenting), and for good reason. It is simply not fair to prosecute someone for a crime that has not been defined until the judicial decision that sends him to jail. “How can the public be expected to know what the statute means when the judges and prosecutors themselves do not know, or must make it up as they go along?” Rybicki, supra, at 160 (Jacobs, J., dissenting).

  It may be true that petitioners here, like the defendants in other “honest services” cases, have acted improperly. But “[b]ad men, like good men, are entitled to be tried and sentenced in accordance with law.” Green v. United States, 365 U. S. 301, 309 (1961) (Black, J., dissenting). In light of the conflicts among the Circuits; the longstanding confusion over the scope of the statute; and the serious due process and federalism interests affected by the expansion of criminal liability that this case exemplifies, I would grant the petition for certiorari and squarely confront both the meaning and the constitutionality of §1346. Indeed, it seems to me quite irresponsible to let the current chaos prevail.

  Go, Nino, go. I hope this signals renewed interest in this statute — and more generally, in the need to construe criminal statutes narrowly.

# # # #

Wife: Arrest him! 

More: For what? 

Wife: He's dangerous! 

Roper: For all we know he's a spy! 

Daughter: Father, that man's bad! 

More: There's no law against that! 

Roper: There is, God's law! 

More: Then let God arrest him! 

Wife: While you talk he's gone! 

More: And go he should, if he were the Devil himself, until he broke the law! 

Roper: So, now you give the Devil the benefit of law! 

More: Yes! What would you do? Cut a great road through the law to get after the Devil? 

Roper: Yes, I'd cut down every law in England to do that! 

More: Oh? And when the last law was down, and the Devil turned 'round on you, where would you hide, Roper, the laws all being flat? 

This country is planted thick with laws, from coast to coast, Man's laws, not God's! And if you cut them down (and you're just the man to do it!), do you really think you could stand upright in the winds that would blow then? 

Yes, I'd give the Devil benefit of law, for my own safety's sake! 

# # # #

READER Y said:

Note: Although I agree with Justice Scalia that this law is at teetering on the brink of unconstitutional vagueness, and of course there is no general federal common law….. I also agree that federal powers have been interpreted broadly beyond reason. Particularly in criminal matters, the nexus between the act penalized and the federal interest should be made stricter. If not required to be demonstrated beyond a reasonable doubt, it should at least require a greater showing than the sort of mere remote possibility that the Supreme Court has found sufficient to incur the federal penal power. 

Nonetheless I don't think there's anything unconstitutional federal judges creating common law crimes and using common law processes when Congress authorizes them to do so as part of a proper use of federal powers and gives them adequate standards to go by. My inclination to agree with Scalia in this case is due only to a dearth of standards and attenuated relationship with a federal interest, not the use of common law such. 

Common law crimes existed when the Constitution and Bill of Rights were ratified and nobody thought them unconstitutional. Congress authorized federal courts to define common-law admiralty crimes very early in our history; it set up anti-trust law in a common-law fashion; and it has asked the courts to engage-law processes on numerous other occasions. So long as Congress specifically asks the courts to define common-law crimes and either gives them standards to work within or refers to an existing common-law tradition to obtain precedents from, I don't see that our long history of such law has suddenly become unconstitutional simply because Justice Scalia has decided he doesn't like it. 

Justice Scalia has consistently expressed a preference for basing law on rules rather than standards. He's entitled to his preference. But the question of which approach to use in any given situation is, like all policy choices, fundamentally a legislative question, and legislatures are entitled to use methods judges don't like or think beneath them. To use vague constitutional phrases to overturn a long-established tradition well-accepted by the framers simply because, at bottom, one doesn't like it is to engage in the same sort of judicial activism Justice Scalia has consistently accused other judges of engaging in.

# # # #

ANOTHER SAID:

Still, the statute is incredibly broad in principle. The court wrote: "the prosecution must prove only that the defendant intended to breach his fiduciary duty, and reasonably should have foreseen that the breach would create an identifiable economic risk to the victim. We do not believe that this standard imposes an especially rigorous evidentiary burden upon the prosecution." [tongue in cheek:] I think they got that last part right.

# # # #

